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Accidental or otherwise, every doctor will 
encounter an adverse event at some point during 
their career—so it pays to face it prepared.
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New Zealand Medical Professionals 
Limited (NZMP) enables NZ medical 
practitioners to excel at practicing 
medicine free of the fear of risk.

NZMP started life at the request of the New 
Zealand Resident Doctors’ Association, being 
created to assist a group of like-minded people 
who wished to insure themselves with a reputable  
insurance product. NZRDA wanted to ensure 
doctors had an insurance option for indemnity 
cover—a legally binding contract that guaranteed 
cover, as opposed to discretionary cover.  
They were also keen to have a New Zealand-
owned and operated company.

By 1999 we no longer wanted just to assist 
medical and health professionals; we wanted to  
be the insurance company that provided specialty  
insurance products, from the provision of a policy  
document right through to the provision of expert  
medico-legal support. Times changed again, 
however, when internationally the insurance 
industry was rocked by 9/11 as well as a number 
of other well-known disasters, including NZ’s own  
Canterbury earthquakes. This brought about a 
change in legislation, specifically the Insurance 
(Prudential Supervision) Act of 2010. 

The Act was a move by Government to ensure 
minimum standards, including sufficient assets 
were available in all insurance companies to 
protect those they insure. NZMP gained its license  
in full compliance with these regulatory minimums,  
initially as a small insurer which we “grew out of” 
to become a full-sized insurer in 2017.

About the company

Did you know...

 › NZMP currently insures over  
3,500 practitioners.

 › NZMP has assisted those insured 
with us in more than 4,000 claims.

 › NZMP has paid out over $3.5 
million in claims in 10 years.

Im
age source: w
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Under the Act, NZMP must remain compliant with  
all the minimum requirements that law dictates. 
For example, we must maintain adequate 
capital (and this includes a loss reserve) that 
is reasonably sufficient money to cover the 
costs of all claims notified to us—regardless of 
whether any action on the claim has occurred 
(yet) or not. This is why we ask that any potential 
claim be notified to us, so that we can ensure 
money is put aside. Whilst most claims are 
actioned within a year of arising, some take 
much longer to come to light. In notifying us of 
any potential claim, you are helping us to ensure 
that funds are sequestered on your behalf.

How do we decide how much to set aside?  
We have an actuary working with us who 
assesses a whole range of statistics including 
claims numbers, history and costs. They set an  
amount NZMP puts aside each month, consistent  
with the notified claims. This actuary’s work is 
checked both by our auditor and the Reserve Bank.

NZMP is run by a board of directors who are 
responsible for ensuring that the company is run 
in an efficient and prudent manner. The Board 
meets two monthly, reviews all the financials 
as well as overseeing our risk assessment 
processes, expenditure and investment options, 
and ensuring the legal requirements of NZMP 
are complied with. 

The Board comprises six members who we 
will introduce you to over the next few journals, 
beginning in this issue with John Blair.  

In the next journal we will also discuss solvency 
ratios and what they are, as well as reinsurance.

John Blair
Independent 
Director &  
Board Chair

John Blair is an independent director and 
our Board Chair. John served as General 
Counsel and Company Secretary at Air 
New Zealand for 21 years. He has  
considerable board level corporate 
governance expertise in the international 
airline industry and previously, with BTR 
plc, a major European manufacturing 
conglomerate.

A professional non-executive director 
and private investor, John also has 
considerable experience in aviation and 
commercial insurance. Qualified as a 
solicitor in New Zealand and the United 
Kingdom, John has extensive commercial 
and corporate legal experience in 
Australasia, UK/Europe and the USA.

Based in Auckland, John also serves in 
other corporate, advisory and governance 
roles that include Chair of the Listed 
Companies Association (New Zealand) 
and as a Trustee of the Air New Zealand 
Environment Trust. 

John joined the Board and the Audit and 
Risk Management Committee of NZMP 
in December 2017 and was elected 
Chairman in August 2018.

nzmpi.co.nz  The Journal of New Zealand Medical Professionals Limited / November 2018 page 2

https://www.nzmpi.co.nz/


Accidental or otherwise, every doctor will encounter an adverse event at some 
point during their career—so it pays to face it prepared.

What happens after an  
adverse event?
Once an adverse event has occurred, it will 
normally result in a formal notification to your 
hospital or practice management. This is then 
usually followed by an investigation and a report 
of findings and recommendations.

There are two kinds of investigations:

 › An investigation initiated by the hospital  
or practice.

 › A coronial investigation and possible inquest 
(in the case of a patient death).

Sometimes, both types of investigations  
are performed. For example, many cases which 
are referred to the coroner are also investigated 
by the organisation itself.

If this happens, any coronial inquest will also 
look at the conduct of that investigation and 
its findings, as well as the extent to which 
recommendations have been implemented.

Adverse event investigations
Hospital or practice-initiated investigations 
are also called “root cause”, “sentinel”, or 
“serious event” investigations. They all entail 

Adverse events and  
coronial investigations 
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an investigation into what happened, why it 
happened and recommendations to make it less 
likely to happen again.

For less serious events, these investigations will  
likely be led internally, usually by a clinical director.  
However, other authority figures can front the 
investigation as well, as long as they don’t have 
any personal or clinical interest in the outcome.

For more serious events, including investigations 
into patient deaths, investigations are more robust  
and more structured. Typically the investigator 
is an external appointment with appropriate 
qualifications, and there is often more than one 
investigator, so that a range of clinical expertise 
may be brought to bear on the investigation.

Increasingly, District Health Boards are adopting 
the London Protocol, or a variation of it, for  
the investigation of serious adverse events. 
This makes investigations more comprehensive 
and rigorous, but also ensures that the process 
isn’t centred on attributing personal blame and 
focuses on reducing future occurrences of the 
same problems.

Some adverse event investigations are approved 
by the Minister of Health as a “protected quality 
assurance activity”. Amongst other things, this  
means that good faith participation in the activity  
is immune from civil or disciplinary liability, and  
any document brought into existence or any 
information generated “solely” for the purpose 
of the activity, can’t be produced in any court 
proceeding or in any other investigation 
(including any HDC investigation).

Coronial investigation
An investigation by the coroner is a fact-finding 
exercise in which the coroner is both investigator 
and adjudicator, assisted by the Police.

In addition, the coroner has extensive powers 
to request information, such requiring the 
production of a report from the patient’s doctor.  
Additionally, the coroner may seek the assistance  
of experts.

Under the Coroners Act 2006, certain patient 
deaths are required to be reported to the coroner.  
This includes:

 › A death which was “medically unexpected” 
and which occurred during, or apparently  
as the result of, a medical procedure.

 › A “medically unexpected” death that  
occurred while the patient was affected  
by an anaesthetic. 

 › The death of a woman which occurred 
while the woman was giving birth, or which 
appears to have been a result of the woman 
being pregnant or giving birth.

In this context the phrase “medically 
unexpected” is defined to mean a death which 
“…would not reasonably have been expected 
by a health practitioner who was competent 
to carry out the procedure, or administer the 
anaesthetic, in question and had knowledge of 
the dead person’s medical condition before the 
procedure began.”

The coroner may postpone 
opening an enquiry and 
ultimately, may decide not  
to open one, if the death is 
already being investigated by 
another agency. 
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Not all cases referred to the coroner are the 
subject of coronial investigation. Where the death  
is determined to be from natural causes, the case  
will be closed without an enquiry being opened.

About 75% of coronial investigations are 
conducted as hearings on the papers.  
The remainder proceed to a coroner’s inquest: 
a public hearing presided over by the coroner, in 
which evidence is produced through witnesses 
(much like in regular court).

Cases which proceed to inquest are generally 
those where there is a dispute about critical 
issues of fact, or where the public interest 
warrants a public hearing, or where the coroner, 
the family of the deceased, or other interested 
parties, seek to have issues tested through the 
cross-examination of witnesses. 

In essence, the three purposes of a coronial 
investigation are:

1. To establish as far as possible when and 
where the person died, and the causes and 
circumstances of the death.

2. To make recommendations or comments, 
but only for the purpose of reducing the 
chances of further deaths occurring in 
similar circumstances.

3. To determine whether it is in the public 
interest that the death should be 
investigated by another authority  
(for example the Police, the Medical 
Council, or the Health and Disability 
Commissioner).

While coronial investigations are not about 
attributing blame to individuals, establishing the 
cause and circumstances of death can require 
adverse findings or comments.

In these cases, the person who is the subject of 
comment is entitled to know what the coroner 
proposes to say beforehand, and the opportunity 
to respond. In most cases, such a person will 
have the opportunity to view and comment on 
the coroner’s draft findings.

nzmpi.co.nz  The Journal of New Zealand Medical Professionals Limited / November 2018 page 5

https://www.nzmpi.co.nz/


Your role in adverse event 
investigations
Should you be asked to participate in an adverse 
event investigation, you will very likely be  
obliged to do so, either through your contract  
of employment or simple ethical duty.

Under section 40 of the Coroners Act, a coroner 
may, by written notice, require a doctor who 
attended upon a deceased person before death, 
to provide a written report containing such 
information as is specified in the notice.  
Such information may include the deceased’s 
“health information”.

This can be a difficult  
situation to navigate, both 
legally and ethically.

What you should do
If you receive a request to participate in an 
adverse event investigation or in a coronial 
investigation, you should:

 › Contact NZMP immediately.

 › Collect all relevant information to give to 
NZMP or any legal counsel we provide to you. 
This should include the patient’s (relevant) 

clinical notes and records. You should err on 
the side of including more, rather than less; 
make sure that you include relevant referral 
letters, reports to primary providers and similar.

 › Prepare a draft report, cross-referenced as  
appropriate with the clinical notes and records.

Your report begins with a brief description of 
your medical qualifications and experience, 
and a description of relevant circumstances 
surrounding the case. This is where you should 
describe any extenuating circumstances, such 
as an unusually high workload, or other factors 
(for example the end of an extended period of 
night duty) which may be relevant to the care 
you were able to provide.

Otherwise, your report should be a factual 
narrative of what happened. It should be as 
objective as possible, with as little emotion or 
opinion as possible.

You should describe what you did and what you 
observed, usually in chronological order.  
While this may entail describing what others had 
done before you or were doing at the same time, 
generally you should refrain from commenting 
upon the involvement of others. You will also 
need to explain any significant elements or 
actions that aren’t included in your clinical notes.

Finally, your report should address any questions 
specifically asked of you. Always ensure you 
provide reports to NZMP or the legal support 
provided to you by NZMP so it can be reviewed 
before you submit it.

Your report should be a factual 
narrative of what happened.  
It should be as objective  
as possible.
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On 20 February 2018, the Health and Disability Commissioner  
(HDC) found that a DHB failed to provide services to Mr A with  
reasonable care and skill, and breached Right (4)(1) of the Code  
of Health & Disability Services Consumers’ Rights.

Below we provide a summary of 
case 15HDC00850, regarding the 
management of a patient before and 
after surgery. More information  
can be found on the HDC website.

Summary of the case
A 74 year old man was scheduled for total 
knee joint replacement. He had comorbidities 
including obesity and high blood pressure.  
He was reviewed by a RMO in a pre-assessment 
clinic prior to surgery.

The man was prescribed slow-release morphine 
and gabapentin as preoperative medications. 
Following surgery, which was uneventful, he was 
prescribed slow-release and immediate-release 
morphine, and other pain relief medications to 
manage his postoperative pain. 

Once he was transferred to the surgical ward  
there was evidence of his condition deteriorating.  
However this was not acted upon, and his 
analgesia regimen was not reviewed in light of 
the deterioration.

The man was found unresponsive on the ward 
and was unable to be resuscitated.

Pre- and post-surgery  
management HDC case
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HDC findings
It was held the service provided by the DHB was 
suboptimal in the following ways: 

1. The system for the preoperative assessment  
of the man’s risk, particularly of his risk during  
the postoperative period was inadequate.

2. The man’s postoperative analgesia regimen 
was not reviewed in light of his particular 
circumstances

3. Nursing staff failed to assess and monitor 
the man regularly. Thus his deteriorating 
condition was not recognised and no contact  
was made with a senior member of the 
team to review the man.

Accordingly the DHB failed to provide services 
with reasonable care and skill and breached 
Right 4(1).

HDC recommendations
The Commissioner recommended the DHB:

1. Provide training to medical staff on the 
surgical ward regarding the use of opiates 
in the context of patients with obstructive 
sleep apnoea and/or renal impairment.

2. Consider reviewing its streaming processes 
for preoperative anaesthetic assessment in 
light of the expert advisor’s comment that 
some non-anaesthetists may not be able to 
recognise a difficult airway accurately.

3. Provide nursing staff on the surgical ward 
with refresher training on the use of the AED.

Preoperative anaesthetic 
assessment
The HDC and its experts noted:

 › In this case there was a departure from 
ANZCA Standards.

 › Pre-operative assessment and classification 
was undertaken by a non-anaesthetist RMO 
and was inadequate. The anaesthetist said 

no communication was made with him in  
advance regarding this patient’s risks, resulting  
in lack of planning/preparation to adapt care 
to the specific needs of this patient.

 › The risk factors: morbid obesity; high blood 
pressure; COPD; Type 2 diabetes; previous 
myocardial infarction; and osteoarthritis 
were not recorded formally through an 
appropriate rating. The classification risks 
were underestimated. This had the potential 
to impact on Mr A’s care throughout his 
patient journey.

 › Given Mr A’s risk factors including morbid 
obesity and observations suggesting a likely 
difficult airway with resultant high potential 
for sleep apnoea and hypoxic episodes 
post-operatively he should have been seen 
by a consultant anaesthetist before the day 
of surgery and possibly admitted the night 
before surgery, where sleep apnoea episodes 
could have been observed independently 
of the additional effects of surgery and 
analgesic opioid effects. Cardiac assessment 
should also have included chest x-ray and 
echocardiogram.

Postoperative
Care in this case was ‘usual care’ unmodified for  
this patient’s significant risks from co-morbidities.  
Mr A would have been best managed in a  
HDU with closer monitoring and observations.  
This required making arrangements in advance.

To improve outcomes there is a difficult balance 
needed between providing adequate pain relief 
to prevent complications associated with severe 
pain and to encourage early mobility, and the 
side-effects of medications.

There was a failure to review Mr A’s post-operative  
analgesia regimen. The use of standard pain 
relief programmes used in many hospitals in NZ  
after total joint replacement was bold in this case.  
As a general rule, older and obese patients need 
considerable scaling down of opiate doses.  
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A one size fits all approach is not appropriate. 
In the light of Mr A’s deterioration opioids and 
NSAIDS should have been stopped or reduced 
once AKI (Acute Kidney Injury) was detected.

Nurses failed to assess and monitor Mr A 
regularly as should have occurred during the 
first 48 hours following joint replacement, and 
to appreciate that Mr A’s overall clinical status 
was deteriorating with significant departures 
from admission baselines and this should have 
triggered review. 

 › There was inadequate monitoring and 
recording of vital signs.

 › There was inadequate monitoring and 
recording of fluid balance. The fluid balance 
chart was not maintained and Mr A did not 
receive the three litres of IV fluids charted 
post operatively on Day 1.

 › Serum biochemistry results, low blood 
pressure, poor oxygenation, and increased 
respiratory rate readings required actions 

such as commencement of oxygen therapy, 
increased monitoring and communication 
with the surgical team for medical review.

GCS is not a reliable measure for detecting 
respiratory depression. EWS (Early Warning 
Score) and ALERT (Acute Life-Threatening Events  
Recognition and Treatment) are important tools 
but in this case Mr A’s clinical deterioration 
should have triggered review in any event.

Consultants and registrars need 
to provide clinical oversight 
and leadership and should 
always review all assessment 
and observation charts 
including fluid balance  
chart and drug charts during 
ward rounds.
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We have had several inquiries recently about the issue of fatigue and whether 
it would constitute a medico-legal risk.

Put another way, if a mistake happened 
when a practitioner was in a fatigued 
state, what risk would they be carrying 
of an adverse finding against them?

There has been available for some years now a 
body of evidence which establishes the effect 
of sleep deprivation and disruption. One might 
expect that those working in health would 
be among the most cognisant of the risks of 
working (and driving) while fatigued, but the 
demands of the health system in combination 
with the altruistic personality features of a 
health professional appear to have combined 
to affect a sector-wide denial of the risks health 
professionals operate under.

Thanks to the work of the Sleep Wake Research 
Centre at Massey University, the Division of 
Sleep Medicine at Harvard Medical School and 
others, there is now well-established evidence 
for the following:

 › A sleep deprived individual will not be  
able to accurately assess his or her degree  
of fatigue.

 › Those working night shifts will not be 
capable of functioning at the same level 
as those working during the day, especially 
during the period 0200-0600 hours.

 › We are more likely to fall asleep  
involuntarily while undertaking a routine  
task such as driving.

Fatigue: a medico-legal risk?
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 › A single sleepless night reduces performance 
to a level similar to a blood alcohol level  
of 0.1%.

 › A person on call overnight does not sleep  
as well as one who is not on call.

 › When woken from deep sleep, there is a 
period where the individual is unable to 
function at a normal level, while they fully 
wake up. 

 › For those on night shifts, naps of 20-40 
minutes may optimise performance by 
reducing sleep debt.

 › Doctors and other health professionals 
frequently incur a combination of fatigue 
factors: long work hours and hours rostered 
on call, roster changes, and frequent night 
work will have a cumulative effect on the 
individual.

 › You cannot build up a sleep credit, that  
you can then draw upon when working 
excessive hours. By contrast, you will build 
up a sleep debt which must be “repaid” with 
subsequent sleep. Sleep loss is cumulative.

 › Short-term relief can be achieved with the 
use of stimulants such as caffeine, but sleep 
is essential for full physical/mental function.

The NZ health system (and other similar 
systems) has been slow to implement rosters 
which recognise the risk factors identified 
above, even though health and safety legislation 
makes the employer responsible for taking 
all practicable steps to ensure the safety of 
employees at work. Medical practitioners, with 
their expertise in health and physiology, are likely 
to be regarded by the legal system as bearing 
some responsibility for their own safety, and that 
of those they employ or supervise.

To date the Health and Disability Commissioner 
has been prepared to recognise the impairment 
a fatigued doctor may be operating under as 
a defence to a breach of the Code. In 2007 
the Health and Disability Commissioner had 

to consider the conduct of a Medical Officer 
working in a rural hospital. The patient was a 
66-year-old male suffering shortness of breath 
thought to be caused by fibrosing alveolitis or 
pulmonary fibrosis. His condition deteriorated, and  
he was admitted to the hospital as an inpatient.  
A respiratory physician performed a transbronchial  
biopsy, and the patient was sent home on 
weekend leave by the Medical Officer. The patient  
became breathless early the next morning and 
returned to hospital, where he was diagnosed 
with a pneumothorax. He continued to deteriorate  
and was airlifted to a larger hospital two days later.  
Despite intensive care, the patient died.

Will NZMP cover you in the 
event of an error attributable  
to fatigue? Yes, we will.

When considering the conduct of the Medical 
Officer, the Commissioner noted that he had been  
rostered to 2 consecutive 24-hour shifts and had 
been on duty for over 20 hours when the patient 
returned to the hospital from weekend leave.  
The doctor was called at 4am (having slept 
since 11.30pm) and decided that an urgent 
chest x-ray was unnecessary and elected to 
keep the patient on high-flow oxygen until the 
radiology department opened. 

The expert advice to the Commissioner was that  
this was a cognitive error, attributable to the 
excessive on-call hours, and that no one should 
be on duty for more than 16 hours. The rural 
hospital’s defence was that the roster was 
designed by the medical staff, and that they had 
to design the roster in that fashion in order to be 
able to recruit and retain doctors. 

The Commissioner accepted that, in the 
circumstances of a rural hospital with limited 
funding and staff, the system for on-call  
medical officers was reasonable. 
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We cannot find any more recent cases where the  
Commissioner has ruled on this specific issue. 
While in 2007 the Commissioner was prepared 
to relax health and safety standards in the face 
of a rural hospital struggling to find staff, we 
would suggest that the Commissioner could 
very easily have made a different decision 
that found the Medical Officer and/or the rural 
hospital culpable. 

One thing is certain: this 
remains an area of risk for 
practitioners, especially those 
who have some ability to 
control their hours of work, 
such as locums.

More than 10 years on, with more knowledge 
about this issue and its impact on patients, they 
may well see things differently.

We recommend that practitioners familiarise 
themselves with the factors that cause fatigue, 
and act (or sleep) accordingly. 

Will NZMP cover you in the event of an error 
attributable to fatigue? Yes, we will. NZMP has 
no exclusions on policy cover in this regard. 
However, we would caution that this is probably 
not the issue that will concern you the most 
should such a circumstance arise. The harm 
that could affect patients is probably the 
consideration first and foremost in your mind, 
and rightly so. Given the evidence now available, 
this issue should always feature in our broader 
practice considerations.
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0800 102 220
enquiries@nzmpi.co.nz
nzmpi.co.nz

FINANCIAL STRENGTH RATING 
New Zealand Medical Professionals Limited has been issued a Financial Strength Rating 
of B+ (Good) and an Issuer’s Credit Rating of bbb- (Good), with the outlook on both ratings 
assigned to ‘Stable’. These ratings were issued by A.M. Best on 24th March 2018.

Want access to 
the best support 
if a medical 
complaint comes 
your way?
As part of our services, we can provide:

 › Certainty of cover,
 › Local medicolegal experts,
 › Prompt and professional advice during 

the complaint process,
 › An easy online application and rapid 

acceptance notification.

To find out more and get an instant quote 
online, follow the link below:

Get a QUICK QUOTE$
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